SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

In the Matter of

DEVELOP DON'T DESTROY BROOKLYN, Index No. 104597/07

INC., et al. County of New York
Petitioners-Plaintiffs- AFFIRMATION IN
Appellants, OPPOSITION TO MOTION

FOR PRELIMINARY

INJUNCTIVE RELIEF
For a Judgment Pursuant to Article 78 of
the CPLR and Declaratory Judgment

-agalinst-
URBAN DEVELCPMENT CORPORATION d/b/a
EMPIRE STATE DEVELOPMENT CORPORATION,
et al.

Respondents-Defendants-
Respondents.

PETER KARANJIA, an attorney duly admitted to practice law
before the courts of this State, hereby affirms under penalty of
perjury as follows:

1. I am Special Counsel to the Solicitor General in the
office of Andrew M. Cuomo, Attorney General of the State of New
York, which represents respondent the New York State Public
Authorities Control Board (the “PACB”). I make this affirmation
in opposition to the appellants’ motion for a preliminary
injunction staying construction work at the Atlantic Yards Civic
and Land Use Improvement Site (the “Project Site”).' I make this

affirmation based on my personal knowledge, documents created

q

- On January 18, 2008, this Court (Mazarelli, J., in Chambers)
denied appellants’ emergency motion for an interim stay of
destruction of a bridge in connection with development at the
Project Site.




and/or maintained by the Attorney General’s office, and
conversations with employees of the Attorney General’'s coffice.
2. Appellants’ motion to stay construction work at the
Project Site should be denied because appellants fall far short
of satisfying the exacting standards for obtaining preliminary
injunctive relief. As this Court has observed, “[plreliminary
injunctive relief is a drastic remedy and will only be granted it
the movant establishes a clear right to it under the law and the
undisputed facts found in the moving papers . . . . The movant
must establish: (1) a likelihood of ultimate success on the
merits, (2) irreparable injury absent the granting of the
preliminary injunction, and (3) that a balancing of equities

favors the movant’s position.” Koultukis v. Phillipg, 285 A.D.2d

433, 435 (1st Dep’t 2001). See also Abinanti v. Pascale, 41

A.D.3d 395, 396 (2d Dep’t 2007); Coinmach Corp. v. Fordham Hill

Owners Corp., 3 A.D.3d 312, 314 (1lst Dep’t 2004).

3. While appellants cannot establish any of the
requlirements for the relief they seek, this affirmation will
address solely appellants’ inability to establish their
likelihood of success on the merits insofar as they claim that
the trial court erred in holding that the PACB was not required
to make environmental findings under the New York State

Environmental Quality Review Act (“SEQRA”) .? (See the

° The papers submitted by the Metropolitan Transit Authority
("MTA”) and the Urban Development Corporation d/b/a Empire State
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Affirmation of Jeffrey S. Baker, executed on January 18, 2008
(“Baker Aff.”) at 99 21-26). Contrary to appellants’ claims, the
court below correctly concluded that, when the PACB approved the
ESDC’s financial participation in the Project in a December 2006
resolution, that resolution was not an “action” subject to SEQRA,
and, accordingly, the PACR was ncot required to make any
environmental findings under that statute. (See Decision, Order
and Judgment of Madden, dated January 11, 2008 (“Judgment”) at
14-17) .

4, In the thirty-one years that the Public Authorities
Control Board has been in existence, 1t has reviewed innumerable
project financing applications from public authorities and
approved billions of dollars of bond issuances. Yet never has it
been held subject to SEQRA. The PACB has never acted as a “lead
agency” or “involved agency” within the meaning of SEQRA, and has
never prepared an environmental impact statement or held public
hearings pursuant to SEQRA. Moreover, no court has ever held
that the PACB was requilired to make environmental findings under
the statute, and the sole case to address the question (other
than the decision below) correctly concluded that the PACB was

not subject to SEQRA. (See ¥ 17, infra; see also Exhibit A

n

-

hereto at pp. 10-11). The same conclusion applies here.

-

Development Corporation (“ESDC”) in opposition to appellants’
motion to stay construction work address in detail appellants’
inability to establish irreparable harm and a balancing of the
equities in their favor.




Consistent with its purpose and statutory mandate, the PACB
properly confined its review of ESDC’s financial participation in
the Project solely to the sufficiency of the commitment of funds,
and so the PACB’s resolution approving ESDC’s financial

participation was not subject to SEQRA.

THE PUBLIC AUTHORITIES CONTROL BOARD
5. The origins and purpose of the PACB are directed toward

financial — rather than environmental — concerns. As the trial

court noted, the Legislature created the PACB in 1976 1n response
to a credit crisis caused by dramatically increased debts
incurred by certain public benefit corporations, “without
effective or comprehensive monitoring by the State government.”
Judgment at 16 (citation and internal guotation marks omitted) .
After the Urban Development Corporation defaulted in 1975 on more
than $100 million in bond anticipation notes, a commission
appointed by the Governor of New York recommended the enactment
of a “control mechanism” to bring greater scrutiny to the
issuance of debt by public authorities. (Id.) This initiative
led to the creation of the PACB in § 50 (and later § 51) of the
Public Authorities Law.

6. Under Public Authorities Law § 51(1), the PACB 1is
directed to control the debt and other financial commitments of
public authorities by receiving “applications for approval of the
financing and construction” of projects proposed by various
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